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MEMORANDUM DECISION ON MOTIONS TO AMEND
FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT*

Computer Personalities Systems, Inc. (“CPSI”) moves pursuant to Fed. R. Civ. P. 52 to amend this
court’ sfindings of fact and conclusions of law entered on May 2, 2000 following atwo-day benchtrid held
before me on April 24-25, 2000. Defendant’ s Motion Pursuant to Fed. R. Civ. P. 52 To Amend Findings of
Fact and Conclusions of Law Entered on May 2, 2000, etc. (“Findings Motion”) (Docket No. 36); see also
Findings of Fact and Conclusions of Law (“Findings’) (Docket No. 34). Inaparalée pleading, CPSl also
moves pursuant to Fed. R. Civ. P. 59 to amend the court’s judgment in favor of Skywizard.com, LLC, in
the amount of $51,441.32 entered on May 3, 2000. Defendant’s Motion Pursuant to Fed. R. Civ. P.59 To
Amend Judgment Entered on May 3, 2000, etc. (“Judgment Motion™) (Docket No. 37); see also Judgment

(Docket No. 35). For the reasons that follow, the motions are granted.

Ypursuant to 28 U.S.C. * 636(c), the parties have consented to have United States M agistrate Judge David M. Cohen conduct
all proceedingsin this case, including trial, and to order the entry of judgment.



Federa Rule of Civil Procedure 52(b) providesin relevant part, “ On aparty’ s motion filed no later
than 10 days after entry of judgment, the court may amend its findings ] or make additional findings [ and
may amend the judgment accordingly.” Pursuant to Fed. R. Civ. P. 59(e), “[any motion to alter or amend a
judgment shal befiled no later than 10 days after entry of thejudgment.” Rule 52(b) enablesthe correctionin
the context of a bench tria of manifest errors of fact or law or the consideration of newly discovered
evidence. See, e.g., United Statesv. Municipal Auth. of Union Township, 181 F.R.D. 290, 293 (M.D. Pa.
1996), aff' d, 150 F.3d 259 (3d Cir. 1998); United Satesv. Local 1804-1, Int’| Longshoremen’s Ass n, 831
F. Supp. 167, 169 (S.D.N.Y. 1993), aff'd, 52 F.3d 1173 (2d Cir. 1995). Inlikevein, “[m]otionsunder Rule
59(e) must either clearly establish amanifest error of law or must present newly discovered evidence. They
may not be used to argue anew lega theory.” FDIC v. World Univ. Inc., 978 F.2d 10, 16 (1st Cir. 1992)
(citations omitted).

At the conclusion of the bench trid in this matter |1 found in relevant part that (i) CPSI was
contractually obligated to pay Skywizard $79 per computer shipped as a result of a so-called “ Specidl
Promoation,” (ii) CPSI breached the contract by failing to hold a Specia Promotion in September 1999, and
(iii) for each Speciad Promotion customer who actualy subscribed to Skywizard's internet service,
Skywizard incurred a loss of $44.04 annudly, consisting of the average wholesale cost to Skywizard to
provide phone connectionsto theinternet for that customer ($10.25 per month) minusthe $79 CPSI Specid
Promotion fee, equa to $6.58 per month. Findings 11 1(4), 1(7)-(8), 11(6). | then aso concluded in sdient
part:

8. Of the 800 CPSI customers to whom computers would have been shipped had the

September 1999 Special Promotion aired, approximately one-third, or 267, would have

become Skywizard subscribers.

9. Skywizard's damages total $51,441.32, calculated as follows: $63,200.00 (800

computers shipped x $79 fee) minus $11,758.68 (267 new prepaid subscribers x loss of

$44.04 each incurred to service accounts for one year).

Id. T 1(8)-(9). | further explained in a footnote to Paragraph 11(8):



Counsdl for the defendant pointed out at trial that, were al of CPSI=s Special Promotion

customers to take advantage of the offer of one year-s free internet service (as they

theoretically could), the $79 per customer fee would be more than offset by the cost to

Skywizard of servicing al of the new subscribers. However, the evidence demonstrated

that historically one-third of these customers had chosen to subscribe to Skywizard.

Nothing in the evidence nor in everyday experience compels the conclusion that customers

who édect not to take advantage initidly of the offer of one year:s free service (and thus

affirmatively reject Skywizard:s service) will attempt to accept that offer weeks or months

later.

CPSI challenges the court’ s methodology on severa fronts, ranging from its big-picture conclusons
(e.g., that 800 computers would have been sold and that only one-third of those customers would have
subscribed to Skywizard) to its damage-award calculations. See generally Findings Motion; Judgment
Motion.

Asan initia matter | observe that, even assuming arguendo that the big-picture conclusions were
correct, there is indeed a manifest error in the calculations flowing therefrom. The “purpose of
compensatory damagesin acontract caseisto put the victim of abreach in the same position it would have
occupied had there been no breach.” Down East Energy Corp. v. RMR, Inc., 697 A.2d 417, 419 (Me.
1997) (citation and interna quotation marks omitted). In arriving at damages | therefore should have
subtracted Skywizard's cost avoided (i.e, the average $10.25 per month wholesale cost per subscriber of
providing internet phone connections, amounting to $123.00 annually) from the $79.00 annua Special
Promotion fee it would have received. See, e.g., Rasnick v. Tubbs 710 N.E.2d 750, 754 (Ohio Ct. App.
1998) (costs avoided must be subtracted from reasonable cost to buyers to complete construction of race
car); Serling Freight Lines, Inc. v. Prairie Material Sales, Inc., 674 N.E.2d 948, 951 (lII. Ct. App. 1996),
appeal denied, 684 N.E.2d 1342 (I1I. 1997) (“Those costs that are avoided as a result of the defendant’s
breach are deducted from the contract price.”). | instead erroneoudy subtracted Skywizard’ sloss avoided,
amounting to $44.04 per subscriber annually. Thus, total damages should have been assessed at $30,359.00,
caculated asfollows: $63,200.00 (800 computers shipped x $79.00 fee) minus $32,841.00 (267 new prepad

subscribers x loss of $123.00 each incurred to service accounts for one year).



Beyond this, | am persuaded on reconsideration that thereisalarger manifest error in my conclusion
that, had the September 1999 CPSI Special Promotion aired, only one-third of the resultant customerswould
have become Skywizard subscribers. Skywizard did indeed present undisputed evidence that as of March
2000 gpproximately one-third of the Special Promotion customers to whom CPSI had shipped computers
were Skywizard subscribers. See Findings §1(7). However, | conclude on reexamination that this solitary
piece of evidence was insufficient to constitute the kind of historic company data from which a reliable
projection could be made.

First, Skywizard presented merely a one-time snapshot of the contents of its customer database,
failing to show any type of consistent pattern over time. Second, Skywizard in any event had little historic
experience with Specia Promotion customers given that CPSI did not even begin to run Specia Promotions
until summer 1999. Seeid. T1(6). Third, Skywizard imposed no deadline on the time frame within which
Specia Promotion customers could activate their prepaid Skywizard subscriptions. Seeid. §1(7). Fourth,
Skywizard had made no attempt to contact CPS| customers who had not subscribed to determine, for
example, why they had not done so or whether they were planning to do so. Seeid. Fifth and findly,
Skywizard President Gary Cubeta acknowledged at trial that his claimed profit margin of $6 per customer
waswrong asto Special Promotion (or “prepaid”) customers, whom he conceded “ can sign up over time.”
Transcript of Bench Tria, Day One (Docket No. 38) at 230.

The “well settled law [is] that damages are not recoverable when uncertain, contingent, or
speculative.” Down East, 697 A.2d at 420 (citation and internal quotation marks omitted). Although
damages need be proved only with reasonable certainty [ not mathematical exactitude [J and “triers of facts
are alowed to act upon probable and inferential as well as direct and positive proof,” id., | am upon fresh

reflection constrained to agree with CPSI that Skywizard offered little more than speculation that only one-



third of the CPSI September 1999 Special Promotion customers would have subscribed to the prepaid
Skywizard internet service.?

It was thus manifest error to conclude that Skywizard had, with the requisite reasonable certainty,
established its entitlement to damages for CPSI’sbreach. Nonetheless, in light of CPSI’ s clear breach of its
agreement to run a September 1999 Special Promotion, | conclude that nominal damages in the amount of
$100 (as suggested by CPSI in one of its aternative recommendations) are warranted. See Susi v. Diamond
Match Co., 158 A. 698, 699 (Me. 1932) (“In the absence of evidence [of damages caused by failure to
market standing timber], only nominal damage may properly be assessed against defendant on thisitem.”).

In light of the foregoing, | grant CPSI’ s motions to amend as follows:

1 Paragraphs 11(7)-(9) of the Findings are deleted and replaced with the following paragraph:

Regardless of the number of computers that CPSI may have shipped to customers
had a September 1999 Specia Promotion aired, the evidence is insufficient to substantiate
the amount of Skywizard's damages based on loss of the $79 fee with reasonable
probability. As counsd for the defendant pointed out at trial, were al of CPSI’s Specid
Promotion customers to take advantage of the offer of one year’ s free internet service (as
they theoretically could), the $79 per customer fee would be more than offset by the cost to
Skywizard to service al of the new subscribers. Skywizard adduced evidence that as of
March 2000 only one-third of CPSI’s Special Promotion customers were Skywizard
subscribers. If 1 could conclude with confidence that, had the September 1999 Special
Promotion aired, only one-third of the resultant customers would have become Skywizard
subscribers, Skywizard would have demonstrated that, by avoiding the cost of servicing the
remaining two-thirds of the Special Promotion customers, it lost monies that would have
been generated by the $79 fee. However, in view of the newness of the Skywizard
enterprise, the fact that Skywizard imposed no deadline within which customers were
obliged to accept the offer of one year’ sfreeinternet service and the fact that Skywizard's
evidence at most amounted to a snapshot of its customer base as of one point intime, | am
constrained to conclude that the record is barren of sufficient historic company datafrom
which areliable projection of the composition of the customer base can be made. Inview
of the clear breach of contract, an award of nominal damages nonetheless is appropriate.
See, e.g., Susi v. Diamond Match Co., 158 A. 698, 699 (Me. 1932) (“In the absence of

2 skywizard's problems in proof derivein large part from the sheer newness of the enterprise O afactor that has been observed to make
it difficult (athough not impossible) for aplaintiff businessto provelost profits with reasonable certainty. See, e.g., Nemer Jeep-Eagle,
Inc. v. Jeep-Eagle Sales Corp., 992 F.2d 430, 436 (2d Cir. 1993) (“Cdculation of Nemer's lost profits would be highly speculaive
because 0 as a two-year-old dedlership that only recently began to show a profitin May 1992 [0 it lacks a track record from whichto
extrapolate.”); National Union Fire Ins. Co. of Pittsburgh, Pa. v. Insurance Co. of N. Am., 955 SW.2d 120, 132 (Tex. Ct. App.
1997), aff’d, 20 SW.3d 692 (Tex. 2000) (“Clearly, while lost profits of anew or unestablished business generally cannot be recovered
because they cannot be proved to a‘ reasonable certainty,’ they may be recovered if factual datais available to furnish asound basisfor
computing probable losses.”).



evidence [of damages caused by failure to market standing timber], only nominal damage
may properly be assessed against defendant on thisitem.”).

2. Paragraph 11(11) of the Findingsis amended to del ete the second sentence and subgtitute the
following: “In light of the foregoing, judgment shall enter in favor of Skywizard and against CPSl in the
amount of $100.00.”

3. The Judgment is amended to read in its entirety as follows:

Bench trial having commenced in the above matter on April 24, 2000 and concluded on

April 25, 2000, the Honorable David M. Cohen, U.S. Magistrate Judge, presiding, and the

court having rendered its Findings of Fact and Conclusions of Law on May 2, 2000, as

subsequently amended on August 17, 2000, JUDGMENT is hereby entered for

Skywizard.com, LLC and against defendant Computer Personalities Systems, Inc., for the

sum of $100.00.

So ordered.

Dated this 17th day of August, 2000.

David M. Cohen
United States Magistrate Judge
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